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 1.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR ATTORNEYS FEES AND COSTS BY CONTRACT 
(SUPPLEMENTAL FILED BY ALAN KIZOR, JUANITA KIZOR 
* TENTATIVE RULING: * 
 
Denied. 
 
Kizor has failed to articulate how the declaratory relief action filed by Allstate qualifies as an 
action between the parties under the fee clause of the relevant contract, to explain how she is a 
prevailing party in that litigation, or how the Court’s previous decision did not already determine 
that fees from that case were not awardable.   
 
Redig requests sanctions in her opposition, but the Court cannot consider sanctions unless 
presented by a proper motion under Code of Civil Procedure section 128.5 or 128.7.   
 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON MOTION TO/FOR ORDER GRANTING LEAVE TO FILE 2ND AMND 
CMPLNT FILED BY TIMOTHY RYAN CATES 
* TENTATIVE RULING: * 
 
Before the Court is a motion for leave to file second amended complaint filed by Plaintiff Timothy 
Ryan Cates, Brian E. Moore, Deanne D. Moore, Jon R. Wagner, and Donna S. Wagner 
(collectively, “Plaintiffs”). Plaintiffs seek to amend their complaint to add new causes of action for 
fraud and negligence, clarify their allegations, and correct grammatical errors. Plaintiffs move 
pursuant to Code of Civil Procedure § 473 and 576, and Rule 3.1324 of the California Rules of 
Court on the grounds that Plaintiffs’ investigation of previously unknown facts reveals that the 
notarized deeds of trust for some of the cross-collateralized properties were altered by the 
inclusion of additional pages that changed the legal description after Plaintiffs executed them 
before a notary but before they were recorded, and partial reconveyances were obtained by 
Defendants after the filing of the original complaint.  

Defendant First American Title Company (“Defendant” or “First American”) opposes the motion 
on the grounds that the motion for leave is an untimely and improper motion for reconsideration, 
that it is untimely and procedurally deficient as a motion for leave, and because the proposed 
fraud and negligence causes of action fail to state claims against First American. 

For the reasons described further, below, the motion for leave to amend is granted. 

Analysis 

A trial court has discretion to allow amendment of any pleading at any stage of the proceedings. 
Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 1081 (policy of “great liberality” in 
permitting amendments to pleadings at any stage of the proceedings). Regardless of the stage 
of the proceeding, trial courts are to liberally permit such amendments, provided there is no 
statute of limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss 
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of critical evidence, or added costs of preparation. Hirsa v. Superior Court (1981) 118 
Cal.App.3d 486, 489-490. 

Defendant does not argue that it will suffer prejudice as a consequence of the amendment. 
Rather, Defendant argues that the motion for leave to amend is an untimely motion for 
reconsideration, procedurally improper as a motion for leave, and substantively defective on its 
face.  

Defendant’s first argument that the motion for leave to amend is a motion for reconsideration 
lacks merit. While the Court previously granted First American’s motion to strike Plaintiffs’ cause 
of action for fraud in the First Amended Complaint, the Court explicitly noted that its ruling 
(based on the addition being beyond the scope of its prior order sustaining First American’s 
demurrer to the original Complaint with leave to amend) “shall not prejudice any right Plaintiffs 
may have to timely file a motion for leave to amend, supported by a declaration setting forth the 
required information.” The instant motion is the appropriate procedural vehicle. Defendant’s 
argument with respect to timeliness also lacks merit as it is based on their characterization of 
the instant motion as one for reconsideration of a prior order. 

Next, Defendant argues that the Court should deny Plaintiffs motion because they have not 
shown “reasonable diligence” in seeking to amend. Opp. at 8-9. Defendant contends that 
“Plaintiffs’ proposed fraud and negligence causes of action are based on the same allegations in 
Plaintiffs’ original Complaint, filed on August 24, 2016, and FAC, filed on June 28, 2018[.]” Opp. 
at 9:11-13. In Hal Reiland’s declaration in support of the motion, however, he testifies that he 
“did not discover that [First American] had altered the deeds of trust after Plaintiffs had already 
signed them, until I had an opportunity to review the documents produced by [First American] in 
June 2018.” Reiland Decl. at ¶ 8. Plaintiffs then argue on reply that “[t]he further delay was the 
result of the demurrers filed by all of the defendants.” Reply at 4:3-4. The most recent demurrer 
was resolved by an order after hearing electronically filed November 28, 2018. The instant 
motion was filed December 7, 2018. Plaintiffs did not unreasonably delay in bringing their 
motion for leave to amend. 

Finally, Defendant argues that Plaintiffs’ motion should be denied on substantive grounds, for 
failure to state causes of action against First American. This argument is not a basis for denying 
the motion to amend; they are more properly the subject of a demurrer.  

Defendant has not demonstrated any prejudice as a result of the proposed amendment. 

The motion is granted. Plaintiffs’ Second Amended Complaint for Damages is deemed filed as 
of January 17, 2019. 
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 3.  TIME:  9:00   CASE#: MSC17-00929 
CASE NAME: LOPEZ VS HERSHA HOSPITALITY 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY MARIA TERESA LOPEZ 
* TENTATIVE RULING: * 
 
Hearing required.  At the hearing, counsel may address whether the Court’s concerns can be 

addressed by continuing the matter for a short period in order to provide supplemental 

information.   

 Legal Standards: 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender 
its duty to see that the judgment to be entered is a just one, nor is the court to act as a mere 
puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 
50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not always 
apply, because “[w]here the rights of the public are implicated, the additional safeguard of 
judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

Class definition: 

The class definition appears to be reasonable for this purpose.  The Court notes that the 
definition is limited to employees at this particular facility (Hyatt Concord), and no others. 

Reasonableness of the Damages: 

The parties have provided sufficient analysis of the basis for the $150,000 recovery for 

purposes of preliminary approval. 

Release Language:   

Under Paragraph 1.29 of the agreement, it appears that the release includes claims 

under PAGA.  The complaint, however, does not contain PAGA allegations, nor is there any 

evidence before the Court that the LWDA was given notice before the complaint was filed, or 

notice of the proposed settlement.  While it may be permissible for the plaintiff and the class to 
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agree that they will not personally bring a PAGA claim, having failed to perfect the ability to bring 

a PAGA claims in this case, they cannot release the claims, which belong to the State. 

Claims Procedure and Notice: 

The Court notes that the notice will contain an estimate of each class member’s 

recovery, will not require submission of a claim form, and will be provided in Spanish as well as 

English.  Under the circumstances of this case, these elements are material to the Court’s 

preliminary approval.   

Costs of Administration: 

Counsel estimates the cost of claims administration at $8,000, with a maximum under 

the agreement of $10,000.  The motion does not identify a claims administrator or indicate how 

an administrator will be selected (e.g., will they obtain bids).  In order to assure that these 

amounts are reasonable, counsel must provide documentation on this issue. 

Cy Pres Payment: 

 The settlement provides that 50% of uncashed checks will be provided to a cy pres fund, 

pursuant to Code of Civil Procedure section 384.  Counsel should address whether the recipient 

(Bay Area Legal Aid) would in any way be restricted as to the use of the funds, e.g., to use it for 

labor and employment issues, as opposed to general purposes.  In addition, counsel should 

address the method of selection of the recipient and disclose any connections to the 

organization.  Finally, pursuant to amendments to section 384 that took effect January 1, 2019, 

counsel must report to the Court on the ultimate amount of money actually dispersed to 

plaintiffs.   

Attorney fees: 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, 

the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 

the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Counsel in this case has not provided the information necessary to make such analysis.  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.  For that motion, however, sufficient information to conduct the lodestar 

cross-check shall be provided. 

Plaintiff’s Incentive Payment: 

Counsel has provided only a very general statement justifying the proposed $7,500 

award.  No estimate of hours spent, or whether Ms. Lopez has any other plausible claims 
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against defendants that she is releasing, has been provided.  Accordingly, more documentation 

should be provided. 

Other Issues:  

 With the exception of the matters indicated above, the settlement appears to meet the 

criteria for approval. 

 

 

 


